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RELIEF SOUGHT

The Division of Oil, Gas and Mining ("Division"), hereby petitions the Board of Oil, Gas
and Mining ("Board"), for an Order: (1) withdrawing the existing notice of intention as a result
of the operator's expansion of the original small mine operation beyond the 5 acre limits without
prior approval by the Division, and the Division's denial of the Notice of Intention to Commence
Large Mining Operations due to the failure of the operator to post an adequate bond;
(2) requiring that the Respondents cease mining; (3) requiring the mine operator, Emery
Industrial Resources ("8R") and./or Dan powell to commence immediate reclamation of all
pertinent lands affected by the Cherry Hill Park Mine; and (4) providing that in the event
required reclamation is not completed by the Operator that the Division shall be authorized to
complete the reclamation and to seek recovery of costs and expenses of reclamation from the
responsible parties in any appropriate couft. The mine is located in portions of the NW l/4 of
section 36, Township 1l South, Range g East, SLBM, Utah County, utut .

JURISDICTION

l. This action is brought by the Division pursuant to the Utah Mined Land Reclamation Act.
Utah Code Annotared g$40-g-l er seq. (2002).

2. Jurisdiction over this matter is conferred upon the Board of Oil, Gas and Mining
("Board") by Utah Code Annotated $40-8 -6(2) (200T which empowers rhe Board "to
hold hearings and to issue orders" as may be necessary to enforce the provisions of the
Act.

utah code Annotated $40-8-16(3)(2002) provides that a Norice of Intention may not be
withdrawn until the operator is provided an opportunity for a hearing before the Board.

Utah Code Annotated $40-8-9(5) (a)(2002) provides for a public hearing before rhe Board,
for any notice of violation or order of cessation of mining operations.

3.

4.



5.

6.

NOTICE RBOAIREMENTS

Pursuant to Sections 6346b-6 to 63-46b-l I of Utah code Anno tated (2002), the hearing
will be conducted formally.

The hearing will be held on May 28,2003 at 10:00 a.m. A written response must be filed
with the Board within 20 days of the date of mailing. An1, party who fails ro appear ar
said hearing may be held in default.

The names and addresses of all persons to whom Request for Agency Action shall be
given are artached as rhe CERTIFICATE oF SERVIaE and by ihi, i"f"..n..
incorporated herein.

STATEMENT OF THE FACTS

On July 8, 1992, Dan L. Powell as owner and as a dlblafor Emery Industrial Resources,
filed a Notice of Intention to Commence Small Mine Operations (Small Mine Notice,
Attached as EXHIBIT A).

On July 27,1994, an inspection of the Cherry Hill Park Mine found that the area
disturbed by mining operations had exceeded the 5-acre limit for a small minine
operation. (See Inspection report, EXHIBIT B)

The Division received an original Notice of Intention to Commence [.arge Mining
Operations on November 14,1994 FILED BY Dan L. Pou,ell agent for ern"ry Industrial
Resources, Inc. (ERI). (I-arge Mine Notice, EXHIBIT C)

Between November 14,1994 and March 3,lggg the operator continued mining
operations at the Cherry Hill Park mine and the Division negotiated with the oferator to
complete deficiencies in the Large Mine Notice of Intention.

The Operator submitted a revised Notice of Intention to Commence Large mining
Operations on March 3,1999. (EXHIBIT D)

One March 12,2002, the Division had a meeting with the operator to discuss the status of
the operation and the response to the outstanding technical deficiencies. The operator
agreed to provide a formal response to the Division no later than March ZZ. ZO0Z.
(EXHIBIT E)

On May 14,2002, the Division issued a Notice of Non-Compliance to the operator (via
certified mail and faxed), ordering suspension of operations, posting of a reclamation
surety in the amount-of $43,500.00 (by June 28,2002), and submitring u response to the
remaining permit deficiencies. (EXHIBIT D

7.

l.

2.

3.

4.

5.

6.
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8' on January 9,2003, the Division issued a proposed Agency Action to the operator viapersonal service on January 14,2003 by thl uiat couity sheriff. (E)a{IBIT G).

9' This proposedAgency Action was 
_based 

on the operator's failure to abate the May 14,2002 Notice of Non-compliance. The proposea egency Action would require thefollowing:
"that the Division deny approval of the Notice of Intention to Commence l-argeMining operations (originally submitted November 14, Igg4),and all subsequenrmodifications and refinements made to the plan since that date. The Division wouldalso withdraw acceptance of the Notice of Intention to commence Small Miningoperations, submitted July 8, 1992, andwould seek an order from the Board of oil,Gas & Mining requiring the operator to commence reclamation of existing mining-related disturbances according to a schedule determined by the Division.,'(EXHIBIT G)

l0' on January 28'2003,an Informal Conference was held in the Division office with theoperator, to discuss the January 9,2003 proposed Agency Action.

l1' o-n-February 20,2003, the Division Director sent written Findings of Facr, conclusionsof Law & order in response to the January 28,2003 informal conference. The orderrequired: l) EIR to immediately cease all mining operations until written approval hasbeen received from DOGM; zioocvr to inspeft and file written report on disturbancesw/in l0 days; 3) ilVin 30 days EIR has not provided acceptable form and amounr ofsurety, DOGM will initiate an agency actionLfor" the Board asking for immediatereclamation and payment of civil penalties. The operator received this letter onFebruary 26,2003. (E)C{Bff Hi

12' on March 20,2003 the Division extended the time to submit the reclamation surety toApril 3, 2003, pursuant to the operator's phone request for an extension on March 19,2003. (EXHTBTT r).

13' Emery Industrial Resources, Inc. was incorporated in Decem ber 22, 1992 andappears tobe a currently active corporation. (See corporate Information, E)(FIIBIT J)

l4' The Division hereby incorporates the allegations of paragraphs l- l3 hereof and furtheralleges as follows.

15' utah code Annotated $40-8 -16(2)(b)(2002) provides for denial of the large mine permitapplication and withdrawal of the small mining permit for failure to post adequatereclamation surety.

16' The operator was-required by utah code Annotated $40-g-13(l )(a)(2002)and by utahcode Annotated $40-8 -l4fi?oo2) to post an surety in an amount as determined



necessary by the Division prior to beginning mining as a large mining operation in July
1994.

17. The operator was advised of the need for an adequate bond at the time of the submittal of
the l,arge Mine Notice in November 1994.

18. The operator was given a formal written demand (EXHIBIT F) to post a surety in the
amount of $43,500.00 on June 28, 2002, and since that date has failed to post the suretv
required.

19. The Division has provided numerous extensions of time to obtain the required surety
including two extensions since the informal conference held January 28.2003.

COUNT II (Withdrawal of Permit for Exceedine the Small Mine Permitr

20. The Division hereby incorporates the allegations of paragraphs 1- 19 hereof and further
alleges as follows.

21. Utah Code Annotated $40-8 -I6(2)(a)(2002) provides for the withdrawal of the small
mining permit for exceeding the small mine limitations without obtaining a mining
permit for a large mining operation as required by Utah Code Annotated $40-8-
l3(lXaX2002).

22.The Operator has been advised and has not contested the fact that the operations at the
Cherry Hill Park mine have exceeded the small mine limitations and are otherwise nor
permitted.

23.The operator has been given notice and demand on many occasions and was given formal
notice of this violation by the May 14, 2002 Notice of Non-Compliance and Division
Directive to Suspend Mining Activities in which the Division advised the Operator that
the surveyed area of disturbance was approximately 2O.6 acres. (See EXHIBIT G and
attached chronology of events).

COUNT III (Cessation of Mininel

24. The Division hereby incorporates the allegations of paragraphs 1- 23 hereof and further
alleges as follows.

25. An order that mining cease in the event of the withdrawal of a notice of intention is
required by Utah Code Annotated 940-8-16(4X2002) which provides:

"(4) In the event that the division or board withdraws approval of a notice of
intention or is revisions, all mining under the notice shallbe suspended in
accordance with procedures and schedule approved by the division." (emphasis
supplied)



26' rt the Board finds the operator has exceeded the smail mine rimitations and has failed tomeet the bond and other requirements 
for 1 

larce *;;;""it and that the notice shouldbe withdrawn' then the Board must o.de. the cJssation 'or 
-ining as provided by statute.

27 ' Utah code $40-8-f!:]r3)rjixz002) provides rhat in rhe evenr of a violation of the Act andfailure to abate the violation within the time prouia"o, no, ,o exceed 90 days, the Division"shall immediately order a cessation of mining operations

28' The continued nature of the violations has continued in excess of the time provided andthe Division has ordered that the mining operations cease.

" If#:Ti:l,n:*t incorporates the allegarions of paragraphs r- 28 hereof and further

30' The purposes and intentions of the Act are to insure that mined lands have reclamationplans (see utah.code $40-8-3(2002)), and."qui.", trr* "mined lands are reclaimed so asto prevent conditions detrimental to the gro.rul sarety ana welfare of the citizens of the

i|;r;tt:rrovide 
for the subsequent use of the lands uffot"d." Utah code $$40-8-

3l' The l"arge Mine Notice of Intention as amended and revised contains a reclamation planfor the site which describes in detail the work that the tperator was to have bonded andhas been determined by the Division as necessary for the site.

32' utah code $$40 -8-r2(200u requires that reclamation return the land to a stable,ecological condition compatible with the past, preseni ana probable future uses andminimize and prevent future environmental degradation, and prevent future hazard,to thepublic safety and welfare.

33' The reclamation plan prepared for the Division as part of the Large Mine noticeaccomplishes rhe objecrives of Utah Code gg40 _g_12(2W2).

34' Utah code $40-8-9(3XcXiiX 2002) which requires cessarion of mining operarions in rheevent of failure to abate a violation, further provides that the Division shall determine theremediation required.

35' Failure of the operator to post a bond leaves the State and the Division with a properrythat is a potential risk to the health and public welfare, and presents a potential tiability tothe public unless the mined lands are reclaimed.



36' The small mine Notice of Intention filed by Dan L. powerr requires that the mined land bereclaimed upon cessation of mining and obligates the operator to complete the minedreclamation in accordance with the"reclamati-on ptuis 
"io,t " 

Act and its regurations.

37' Minimum requirements for reclamation-and revegetation are set forth in the regulations ofthe Act as set out at R&74-, r oiitre utatr Rorn'inistraiive code (2002).

" If#;tii:T,n:*t incorporates the allegations of paragraphs r- 37 hereof and furrher

39' Utah code $40-8 -14(6)(2002) provides that if an operator of a small mining operationfails or refuses to reclaim as ieiuireo by the ,tutut" unJ regulations, that thJBoard mayorder that reclamation be conducted by the Division and that the costs and expenses berecovered in a civir action brought by the attorney generar against the operator.

40' The Respondent Dan L' Powell, as signatory to the smail mine notice of intention agree roreclaim the site and is the operato, und", that permit.

4l' The Respondent Emery Industrial Resources, Inc. appried as operator of the mining

;ffi:l'::|,:nd 
has been the operator during the time-tlhar the large mining no,i"" has been

PRAYER FOR RELIEF

wt{EREFoRE, the Division requests that the Board enter the folowing order(s;:

A' An order withdrawing the Small Mine Notice of Intention as a result of theoperator's expansion of the original small mine operation beyond the 5 acre Iimitswithout prior approval by the D-ivision, and the Division's denial of the Notice ofIntention to commence I-arge Mining operations due to the failure of the operatorto post an adequate bond; 
rsrrurv vr rrrv t,l

B. An Order requiring that the Respondents cease mining;

c' An order requiring the mine operator, Emery Industriar Resources (.,ER,,) and/orDan Powell to commence immediate reclamation of alipertinent lands affected bythe Cherry Hilt park Mine;

D' An order that in the event the either of the above named operators fail or refuse tocommence reclamation or to complete reclamation as required that the Division



shall be authorized to complete the reclamation and to recover all costs and
expenses of reclamation from Emery Industrial Resources ("8R") and/or Dan L.
Powell.

E' Such further relief as the Board may deem just and equitable under the law and
facts as may be adduced in the proceeding herein.

,lL
Dated this f 0' vdayof 

April,2003.

t owell P. Braxton, Director
Division of Oil, Gas and Mining
1594 West Norrh Temple, Suite l2l0
P.O. Box 145801
Salt t ake city, utah 84114-5901
Telephone: (801) 538-5340



CERTIFICATE OF MAILTNG

I hereby certifu that I caused a true and correct copy of the foregoing Request for Agency Actionfor Emery Industrial Resources, cherry Hill Park 
^liiin", 

M/o4gl02l Jo u. mailed by first classmail, postage prepaid, the l0 day of April, 2003 to:

CERTIFIED RETURN RECEIPT
7099 3400 0016 8896 2390
Dan Powell
262 South 800 Wesr
Payson. Utah 84651

CERTIFIED RETURN RECEIPT
7099 3400 0016 8896 2383
Dan Powell
As Agent For
Emery Industrial Resources
P.O. Box 489
Price, Utah 84501

Buck Rose
Utah County Community Development
100 East Center
Provo, Utah 84601

E.J. Stokes
52 South 350 East
Norrh salt Lake. Utah g4054

Kurt Seel
Assistant Attorney General
Department of Natural Resources
Board of Oil. Gas and Minins
160 East 300 South, 5tl' Floor-
P.O. Box 140815
Salt Lake City. Utah 841l4-0815

o:\M049-t.ltah\Mo49(x)2 | -che rr1'r{iil\tinar\RAA-ccrt.rnrairing-o4 
r o2(x}3.ctoc
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PqnMR-SMO

Gcryilcd l/9)
Tlbsodl fcDOGM Urc
Assigred DOGM Fi
DOGM Isd:

STATE OF IIIAE
DEPARTMENT OF NATT'RAL RESOURCES

DryBION oF oIL, GAs AND rvmrnc
355 West North Temple

3 Triad Center, Suite 3S0
Salt I-ake City, Urah g4lgGl203

(801) 538_5340
Fax: (801) 359_39,40

+****:f***

(Rule R647-3-104)

Name of Claim/Mine:

J.

2. Name of Operator/Applicant:
company t l c.ii"r^ni"

4. Ownershio of Iand Surface:

Private (Fee)
State of Utah

5. Ownership of Minerals:

-/
Private (Fee) 6
State of utah D

l=Jut 0I lgg2

DtvtstoN oF .

oll GAS & r,llf'ilNp

NOTICE OF INTEI.ITION TO COMME.{CE SMALL T'INING OPR.ATIONS

The informational requirements of this form are based on provisions of the MinedI-and Reclamation Act, Title 40-8, utah code Annotated lgg7,q$ ttre General Rules aspromulgated under the Utah Minerals Regulatory nognt.
' . 

"small Mining operations" means 
^iring 

openalions which disturb five or Io, 
'1,'

. surfacg acres at any given time. 'se "r{v. vrDrtrru ''

I.

Permanent OOOr"tt,
City: /.1, t;' ?{nq _- ,Telephone Nuniber:f. tat @

{
!

Public Domain (BLM) D
Other:'

National Forest (USFS) fl

Public Domain

EXHIBIT

A

Other:
(BLM) tr National Forest (USFS) D



Forn MR-SMO
hgc 2

Utah Mining Claim Number(s):

Utah State kase Number(s):

6. Have the above owners been notified in vdting?
If no, wlry not?_ vo* No

tr.

7 ' foes the operatol have legal ri^ght to_9ntel and conduct mining operations onthe land covered by this noticei 
"o X No _

PROIECT LOCATTON & MAp (Rule R64Z-3._105-)

1. Project Incation (legql description):
County(ies):€d.u4,or ndrji,;i

.i**hri:ffiffi.; E1lA ^f 1tt ^r 1',

Range:

rsr5v. _A * c114, of ll4, of _ Il4: Section:

2' A topographic base map showing the location of the proposed small minfuig
operation must be submitted with this notice. A uscs ?.s *inute series fi-rp' is prefened. The areas to be disturbed should be ptotted in sufficient detail sothat they can be located on the ground. It is recorirmended that the olrrator

' also plot and lfet any previouJdisturburces in the immediate vicinity that heis not responsible for.

m. OPERATION PLAN (Rule R647_3_10O

1. Tlpe of mining: Surface / Underground n
2. Mineral(s) to be mined: Ltire slone

Provide a brief description of the proposed -ining operation and onsite
processing faciliaes. lll&i" Lo;-or4o^- E; e e rcJ)-n

width_(f0

3.

r'"'"t
Total project surface acreage to be disturbed: fl (acres)



Potn MR-S[r{O

Prgc 3

ry.
(Rule R6474-WI, 108 & 109)

The reclamation and operation obligation is tg legP &e area clean and safe, minimizehazards to public safety, return the land to a useful *oa;tion, ana ,.qstabilh at least z0percent of the premining vegetative ground cover. To aonmplish this, the operator willneed to perform reclamation con.urrintly, or at the *rpr"tion (within one (1) year) ofmining:

1' Keep the mining operation in a safe, clean, and environmentally stable condition.

2' Permanently seal all shafu and tunnels to prevent unauthorized or accidental entry.

3' Plug drill holes with a five foot cement surface plug. Holes that encounter fluids areto be plugged in the subsurface to prevent aquiri i'n*ri".,i";:urv---:--. 
uerss qe

4' Construct berms, fences, or barriers, when needed, above highwalls and excavations-

5' Remove, isolate, or neutralize arr'toxrc materials in a manner compatible with federaland state regulations

6. Remove arl waste or debris from stream channeh

7' Dispose of any trash, scrap metar, wood, machinery, and buildings.

8' Conduct *initg activities so as to minimize erosion and control sediment.

g ' Reclaim all roads that are not part of a permaneot tranqportation system.

10- stockpile topsoil and suitable overburden prior to mining.

11' stabilize higtrwatls by backfi[ing o1 rounding to 45 
-degrees 

or less, where feasible;reshape the land to near its original contour,"and reaisfrbute gte trir"1 and suitableoverburden.

72.

13.

Properly prepare seedbed to a depth of six inches by ripping, discing, or harrowing.

Reseed disturbed 
Teas w-ith adaptable species. (rhe Division recommends seeding20 lbs./acre of native and introduced species of grass, forb, and browse seed, andwill provide a specific species list if requested.)

Plant the seed with a mngeland or farm drill, orif broadcast seeded, harrow or rakethe seed ll4-uz inch into the soil - fall is tne pJerrea ,irn, ,o ,od.

14-



Forrr MRSMO
Prgc4

VARIANCE REOUEST

Yestr No /

v. (Rule R647-3-110)

Any planned deviations from Rules R647-3-IW, Operation practices, R64z-3-10g, Hole
Plugging Requirements, or R647-3-109, Reclamation Practices, as summarized above,
should be identified below and justification given for the variance requestls;,.

VI. S IGNATURE REOUIREMENT

I hereby commit to conduct mining operations and to reclaim the aforementioned small
mine as required by the Utah Mined I-and Reclamation Act (40-8) and the *le, ,, ..-'
specified by the Board of Oil, Gas and Mining.

Signature of Operator/Applicant:

Name (typed or printed):

Title/Position (if applicable) :

Date:

bwne-t-

'7-8-12-
,.-2

z- /r-z{_
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EXHIBIT B



s
Michacl O. Leavitt

Gwmor
Ted Stewart

Exccutive Director
Jamcs W. Carter
Division Diretor

l^l r

$_tau.; of Utah
DEP &TMENT OF nerr-rner, nnsouRcEs
DIVISION OF OIL, GAS AND MINiNG-
355 W€st Norlh T€mDlo

3 Tnad Center, Surt€ 350
sall Lake cily, ulah 841 8O-1 203
801 -538-5340

801 -359-3940 (Far)
801-s38-5319 (TDD)

August 3, 1994

TO:

FROM:

RE:

Conditions:
Participants:

Minerals File

Tony Gallegos, Reclamation Engineer A-u
ources. Cherr.v Hitt part Mine.

5/049/021. Utah Countv. Utah

Date of Inspection: July 27, lgg4
Time of Inspecrion: 1010 - 1140

cloudy
Dan Powell PmeV Industrial Resources; Tony Gallegos, Lynn
Kunzler, DOGM

$+ose of Inspection: To examine the current status of the operation and familiarize newDivision staff with the site.

Upon our arrival workers were assembling a crushing/screening system. Thesystem had been moved to the southwest to be close. to ttr. active {u.rry **. we talked toone of the workers from Nielson construction. He indicated Dan had not been to the site yetthis morning' we then walked around the perimeter of the operation disnrrbance starting inthe southwest corner:'nd going counterclockwise. The mine tirtorb*c" had epanded sincemy last inspection. The quarry area has moved towards the west-southwest. The quarry iscurrently 7 - 12 feet deep in the active area. The southwest corner of the site appears tohave been grubbed and then blasted in preparation of quarrying.

At approximately 1050 Mr. Dan Powell arrived at the site. He presented uswith a copy of tne te-e-r 
_s_ite 

map. The green border on the map is the area currently
covered by a bond nrilh utah Cgunty. The area within the border is approximaety 9 acres.The bond with Utah county is $14,400 (9 x $1600/acre). Dan estimates the curenr amountof disturbance at seven acres. He is currently selling product to the po*". pt.ot o""1.
Bonanza, utah for use in their scrubbers. Dan indicated their operations woutd not expandto the west beyond the present western border of disturbance.

we-discussed the permitting requirements for this operation since rte

EXHIBIT

0

disturbance exceeds five acres. Dan expliined his understanding or trr" Uat



Page 2
Site Inspection
stmgt02l
August 3, t994

ordinances as once an area is regraded and reseeded the county considers that area fullyreclaimed and therefore released from bonding. we opt"io.ltrr.t the Division requires upto tbree growing seasons from the time of resieding ueiore fully releasing an area fromreclamation responsibility. Dan asked about the Dlvision's.rule of avoiding double bonding.we informed him that we would look into the matter and discuss the situation with oursupervisors' The Divisign- q.y require some additional bonding for this operation due tothe difference betwee" uq county s ordinance and Division Rules regarding ,,reclamation

:lffiij; 
The Division will also need to contact utah county regaroing the bonding

The inspection concluded with the undersanding that the Division would senda copy of the inspection memo to Dan. The Division was to provide a tentative seed mix foruse in reclaiming this site as an attachment to the memo. The Division was to decide how tohandle the permitting requirements for this small mine which has exceeded five acres ofdisturbance' The Division was to inforrr Dan of these peryqrtting requirements and providethe appropriate permitting forms. Dan was to provide tn" oiuirioo *itn 
" 

.opy of theagreement with utah county. Photographs weie taken to document the current status of theoperations.

jb
Attachmenu Seed Mix Recommendation
cc: Dan powell, Emery Indusrial Resources

Wayne Hedberg, Lowell Braxton, DOGM (route)
549-2l.mem
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FORMMR.LMO

(Rwircd l/92)

trc
I'ln\/ | , Bgf

File #: M / 1147 l e,z /
T-9!_GA:gl1f11;.;pite Approved: . ,. / /' DOGM I-ead: LK

STATE OF UTAII
DEPARTMENT OF NATT]RAL RESOTJRCES

DTVISION OF OIL, GAS AND MINING
355 West North Temple

3 Triad Center, Suite 350
Salt Lake City, Utah 84180-1203

Telephone: (801) 538-5340

NOTICE OF II{TEI{TION TO COMMET.ICE LARGE MINING OpERATIONS

The informational requirements in this form are based on provisions of the Minedrand Reclamation Act, Title 40-8, Utah Code Annotated 1953, General Rutes and Rules of
Practice and Procedures.

This form applies only to mining operations which disturb or will disturb greater than
five acres at any given time.

'MINING OPERATIONS' means those activities conducted on the surface of the land for
the.exploration for, development of, or extraction of a mineral deposit, including, but not
limited to, surface mining and the surface effects of underground and in situ mining, on-site
transportation, con@ntrating, milring, evaporation, ?f,d other primary processing.

"Mining operation" does not include: the extraction of sand, gnvel, and rock aggregate; the
extraction of oil and gas as defined in Chapter 6, Title 40; thJextraction of geothermal
steam; smelting or refining operations; off-site operations and transportationi or
reconnaissance activities which will not cause significant surface resource disturbance or
involve the use of mechanized earth-moving rq,rip*"nt such as bulldozers or backhoes.

PLEASE NOTE: If extra space is required to complete a section, please attach additional
sheets and include cross-referenced page numberi as necessaq/. The
operator may submit this information on an alternate form, however the
same or similar format must be used.

EXHIBITfc



Fonn MR-LMO

I.

P4c2

GEI'{ERAL INFORMATION @ule R&7 _4_tM)

t. MineName: Cn""",l HiilJ

2. Name of Applicant or Company:

Corporation (v/ partnership ( ) Individual ( )

3. Permanent Address:

4. Company

Name:

Representative (or designated operator):

Title:
Address:
Phone:

5. I-ocation of Operation:
County(ies)

Ntil lr+-" li 5 - Range:

-Ll4 

of Range:
Range:

_Lt4 ot _ 1/4, Sec

-.114 

of 

- 
l/4. Sec

4, Section: Township:
l/4, Section: _ Township:

5,L h'

6. pwnenship of the lald surface (circle which applies): rfiva-fFE
Public Domain (BLM), National Forest (usFst-state of utatr or other:

E, J. Sto Ke_s Address:

7. Owner(s) of record of the minerals to be mined:

Name: E.J. S-ta Ke-s

Name:
Name:
Name:
Name:

Name:
Name:
Name:

Address:
Address:
Address:

Address:
Address:
Address:
Address:

8. Have the above owners been notified in writing? yes 1/ NoIf no, why not?



Form MR-LMO
Pgc 3

9. Does the op€rator have legal right to enter and conduct mining operations on the
land covered by this notice? yes ( No 

--.

II. MAPS; DRAWINGS & pHoroGRApHS (Rute R647-4-r05)

l. Base Map

A complete and c9n1t topographic base map (or maps) with appropriate contour intervals
must be submitted with this notice which show all or tne ircms bn the following checklist.
The scale should be approximately I inch : 2,000 feet (preferably a USGS 7.5 minute
series or equirralent topographic map wherc available) strowing the location of lands to be
affected in sufficient detail to permit calculation of proposed surface disturbance.

Map Checklist

Please check off each section as it is drawn on the map(s). Does the map show:

(a) Property boundaries of surface ownership of all lands
which are to be affected by the mining operations;

Pererrnial streams, springs and other bodies of water,
roads, buildings, landing ships, electrical transmission
lines, water wells, oil and gas pipetines, existing wells or
boreholes, or other existing surface or subsurface facilities
within 500 feet of the proposed mining operations;

Proposed route of access to the mining operations from
nearest publicly maintained highway (Map scale appropriate to
show access);

Known areas which have been previously impacted by mining or
exploration activities within the proposed land affected; ,,/
Acreages proposed to be disturbed or reclaimed each year (or ,,
other suitable time period. y' (+.o ,q"res)

2. Surface Facilities Map

A surface facilities map shall be provided at a scale of not less than
1" :500'.

(b)

(c)

(d)

(e)
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Map Checklist

Please check off each section as it is drawn on the map. Does the map show:

Prgc 4

6.r.<-
I.v

7.o

-

lz /\t J-v

(a) Proposed surface facilities, including but not limited to
buildings, stationary mining/processing equipment; ioads,
utilities, power lin-es, proposed drainage conirol ,t*.tur"r,
and the location of topsoil storage areas, overburden/waste
dumps, tailings or processed *ait" facitities, disposar areas
for overburden, solid and liquid wastes, and wasiewater
discharge, treatment and containment facilities ;

(b) A border clearly outtining the extent of the surface
disturbed area proposed to be affected by mining, and the number
of acres proposed to be affected;

Minesite (operating, storage, disposal areas, etc.):
AccesVhaul road s/conveyors :

Associated on-site processing facilities:
Total:

,/
(c) The location of known test borings, pits, or core holes.

3. Additional Maps

\/

1'99iti9nal maps and drawings may be required as applicable in accordance with RuleR647-4-105.3.

m. OPERATION PLAN (Rule R64Z_4_106)

1. Mineral(s) to be minsfl; I i m e- =,.L o tt e_

2. Acreage to be disturbed:

3.
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4.

5.

Elevation of groundwater (if known):

Thickness of soil material to be stockpiled:
Area from which soil material can be salvaged:
Volume of soil to be stockpiled:

(cross reference with item IV-IZ)

Thickness of overburden:

Thickness of mingral deposit:

Pegc 5

ft.

i ' b inches
*. f acres

I 'n (1 (\ cu. yds.

V,trrz-s ltc L.^<.,t
ri t- 5 ft.

5- /L rt.

6.

7.

8.

9.

volume of refuse, tailings, and processing waste stockpiles: faC> cu. yds.

Acrcage and capacity of laitings ponds
and water storage ponds to be constructed:

/, btt c Acre-Feet
Decribe how topsoil or subsoil material will be removed, stockpiled and
protected: '7-o/c"il ttr)// t e, Scra, ^-</ t tz - 

<y'oJ,.t-

11. Describe how overburden material will be removed and stockpiled:
'[ott e

Descqlbe how tailings, waste rock, rejected materials, etc. will be disposed of:

13. Potentially deleterious materials must be analyzed for toxicity. Describe the
nature of any deleterious materials which will be used, encountered, or
generated onsite (See Rule R647-l-004):

tf
N{thc-

Specify analyses to be conducted on these materials. .1,'a ao

,%ne- 
^r",

10.

12.

lL'rkn,r*

t4.

NOTE: The Division may stipulate additional analyses.

For each tailings pond, sediment pond, or other mqior drainage control
stnrctures, attach design ilpyings and typical cross-sections.
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15.

Prgc 6

Describe any proposed effluent discharge points (uPDEs) and show their
location on the map provided under Rule R647-4-105.2. Give the proposed
dischar3e rate and expected water quality. Attach chemical analyses of such
discharge if available. lt'tt e

16. Vegetation - The operator is required to return the land to a useful condition and
reestablish at least 70 percent of the premining vegetation ground cover.

The ground cover percentage figure is determined by sampling and averaging the
vegetation t)"eG) on the areas to be mined (see Attachment I for suggested
sampling methods).

(a) Vegetation Survey - The following information needs to be completed based
upon the vegetation survey:

Sampling mettrod used Li tr <' Tu7*'' c " 
pC

Number of plots or transects 2-

Ground Cover

Vegetation (perennial grius, forb and shrub cover)

Litter

Rock/rock fragments

Bare ground

Percent

/L
3

47
38
rco%

Revegetation Requirement - 70 percent
of above vegetation figure) X,4 n

List the four (4) predominant perennial species of vegetation growing on the area.

5'."- Re veJ elt< tri,, 7*, )c.r lrs t PruTo*..y' og t)a Gzl'l
f -s t4

Photographs - The operator may submit photographs (prinrs) of the site
sufficient to show existing vegetation conditions. These photographs should
show the general appearance and condition ofthe area to be affected and
may be utilized for comparison upon reclamation of the site. photographs
should be clearly marked as to the location, orientation and the date that the
pictures were taken.

o)
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17. Soils - The plan shall include an order 3 Soil Survey (or similar) and map. This
information is needed to determine which soils are suitable for stockpiling for
revegetation. This soil data may be available from the local Soil Conservation
Service office, or if on public lands, from the land management agency. The map

needs to be of such scale that soil types can be accurately determined on the
ground (see Attachment I).

(a) Each soil type to be disturbed needs to be field analyzrd for the following:

Depth of soil material
Volume (for stockpiling)
Texture (field determination)
pH (field determination)

(cross reference with itern rv - 5)

3 inches
t Lod cu. yds.

C lo "7 koar^
7.b

(b) Where there are problem soil areas (as determined from the field
examination) laboratory analysis may be necessary. Soil samples to be sent

to the laboratory for analysis need to be about one pint in size, properly
labeled, and in plastic bags. Each of the soil horizons on some sites may

need to be sampled.

18. Provide a namative description of the
cross section: F I aq stq{+

of the area and/oq a geologic

et- /

ry. IMPACT ASSESSMENT @ule R647-4-109)

Please provide a general narrative dercription identifying potential surface and/or
subsurface impacts. Where applicable, this description should include surface and
groundwater systems, threatened or endangered species or their critical habitats, existing

soil resources for reclamation, slope stability, erosion control, air quality, and public
health and safety.

cur//
-o.t li< sk ce- a a/

-<zJbsa-;4ce to c/e"tA> 6 ,5 to /zJcut dep....t'^lo aa tAe
&tckness a,* /Ae- gh Srale- lt,aes-Loue- . , - . ts nt* dec,'

1-4 ur, 6/2'a{< r- suq A 4n cncauu-l-n /2).... q2.4ux6t4'a{<r- 5q5{e*tf . Taet

OlP€rzi{zax -
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v. RECLAMATION PLAN (Rule R647-4-t l0)

1. List current land use(s) other than mining: Nane-

2. List future post-reclamation land-use(s) proposed: iln k' ,, t1 r-t i't

3. Describe each phase of reclamation of the minesite in detail under the
following categories:

(a) Disposal of Trash
Describe how buildings, foundations, trash and other waste materials will be
disposed of-

O) Bacldlling and Grading
Describe equipment and methods to be employed, amount of materials to

(c) Soil Material Replacement
In order to reestablish the required ground cover, one to trvo feet (depending on
underlying material) of suitable soil material usualty has to be redishibuted on the
areas to be reseeded. If the stockpiled soil isn't sufficient for this, soil borrow
areas will need to be located.

How much soil material is planned to be put on the area to be reseeded?
I *c ?- inches

Where will this material come from? 5 L o" X p i le:'

How will it be transported and spread?
J- rit"f,br-.E

4 <-.t

be moved and final disposition of any stockpiled materials. ia! dclpross,tz1.s

Ft c,,ty' 
"n/ 

/cta'-z/ct- ,/t.,:r/
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(d) Seed Bed Preparation

Describe how the seedbed will be prepared and equipment to be used.

(fhe Division recommends ripping or discing six inches deep)

(e) Seed Mixture - List the species to be seeded:

Species Name
Seeding Rate

0bs Pure Live Seed/Acrel

y'aa , 5:ipec; e,. A ts t

'P/ rT
(The Division recommends seeding 20 lbs./acre of native and introduced adaptable
species of grass, forb, and browse seed and will provide a specific species tiit if
requested)

(D Seeding Method
Describe method of planting the seed. i/"./oz,,i.oy' J e,",1 "n

(Ihe Division recommends planting the seed with a rangeland or farm drill, or if
broadcast seeded, harrow or rake the seed ll4 to ll2inch into the soil. Fall is the
preferred time to seed)

(g) Fertilization
Describe fertilization method and rate. y'laqe

(h) Other Revegetation Procedures
If other reclamation procedures, such as mulching, irrigation, etc., are planned,
describe them. r/onp,-

vI. VARHNCT, (Rule R&74-ttZ)

Any planned deviations from Rule R647-4-007 (Operating Practices), R6474-108 (Ilole
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Plugging Requirements),
below.

Prgc l0

must be identifiedor Rule R647-4-l I I (Reclamation Practices)

Rule Number Title/Category

For each variance requested, attach a narrative statement describing and delineating the
area proposed to be affected by the variance, justifying the need for the variance, and

discussing alternate methods or measures to be utilized.

VII. SURETY (Rule R647-4-113)

A Reclamation surety must be provided to the Division prior to final approval of this
application. In calculating this amount, the Division will consider the following major steps:

1) Clean-up and removal of structures.
2) Backfilling, grading and contouring.
3) Soil material redistribution and stabilization.
4, Revqetation @reparation, seeding, mulching)

To assist the Division in determining a reasonable surety amount, please attach a reclamation
cost estimate which addresses each of the above steps.

VItr. SIGNATT'RE REOI]IREMENIT

I hereby certify that the foregoing is true and correct.

Signature of Operator/Applicant: 4<c-<' 4

Name (qrped or print): f) ., m L. Pr, ut e,ll

Title/Position (if applicable) :

Date:

PLEASB NOTE:
Section 4G8-13(2) of the Mined hnd Reclamation Act provides for maintenance of
confidentiality concerning certain portions of this report. Please check to see that any
information desired to be held confidential is so labeled and included on separate sheets

or maps.
Only information relating to the location. size or nature of the deposit may be protected

as confidential.

Tuc.

it- t+ - q+

Confidential Information Enclosed: ( ) Yes ( ) No
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Attachment I

Veeetation Cover Sampling

Vegetation coJel sampling determines the amount of ground that is covered by live
vegetation. It is divided into four categories which equat 100 percent. They are:

Vegetation - Tit is the live perennial vegetation. Care should be taken to avoid
sampling in disturbed areas that lave a large percentage of annual or weedy vegetation,
such as cheatgrass and russian thistle.

Litter - This is the dead vegetation on the ground, such as leaf and stem litter.

Rock/rock fragments - This is the rock and rock fragments on the rcil surface.

Bare ground - This is the bare soil which is exposed to wind and water erosion.

cover sampling - The following methods are acceptable:

Ocular Estimation

This method visually estimates the percentage of ground covered in a plot by the four
components. Plotsize-is usualty a meter or yard square or a circul"t ptot 36 inches in
diameter. Ten to 20 plots shouid be randomiy **it.a in each major'vegetation type.

Line Intercept

Percent ground @ver is obtained by stretching a tape measure (usually 100') over the
ground and then recording which of the four iomponents is under each foot mark. At
least two of these transects should be randomly laid out and measured in each major
vegetation type.

SoiI Survey and Sampling Methods

If a SCS or land management agency soil survey is not available, the operator shall
aeungaqe3u soil types that will ue oistuibed by mining on a map. Each soil rype shall be
sampled for its characteristics and inherent properties.- Representative sampling locations
should have similar geologic parent materiai, riop"r, vegetative communitiis and aspects.
lhe sampling locations should be representative of tn" *if ,yp" and be identified on the map.
Sampling shall be at a minimum of one (l) for each soil type-disturbed.

- The soil map needs to be of suffrcient scale so that each soil type can be accurately
located on the ground.

3:MR-LMO
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Recommended Revegetation Species List' for

Emery Industrial Resources
Cherry Hill park Mine

M/O49/021

Prepared by DOGM August 5, 1994

Common Name
Slender Wheatgrass
Mountain Brome
Piute Orchard Grass
Creat easin Witofi;
Indian Ricegrass
Ladak Alfalfa
Yellow Sweetclover
Small Burnet
Mountain Pen$emon
Mountain Big Sagebrush
Rubber Rabbitbrush
Serviceberry
Blue Elderberry
Bitterbrush

Species Name
Agropyron tachycaulum
Bromus marginatus
Dacrylis glomerata
Elymus cinereus
Oryzopsis hymenoides
Medicago sativa
Melilotus oficinatis
Sanguisorba minor
Penstemon strictus
Anemisia tridentata vas ey ana
Chrysothannw nonseosus
Amelanchier alnifolia
Sambucus caerulea
Purshia tridentan

Total

*Rate lbs/ac (PLS)
1.5
1.5

1.0
1.5
1.5

1.5
0.5
t.5
0.5
0.1
0.25
1.0

1.0
1.0

14.35 lbs/ac
*This the recommended broadcast ratio. rf the species are to be drilt seeded, reduce thebroadcast rate by l/3.



Recommended Revegetation Species List
for

Emery Industrial Reources
Cherry Hill park lfIine

Mt0/;9tQ2r

Prepared by DOGM Augu* 5, 1994

Common Name
Slender Wheatgrass
Mountain Brome
Piute Orchard Grass
Great Basin Wildrye
Indian Ricegrass
Ladak Alfalfa
Yellow Sweetclover
Small Burnet
Mountain Penstemon
Mountain Big Sagebrush
Rubber Rabbitbrush
Serviceberry
Blue Elderberry
Bitterbrush

Species Name
A gropy ro n trach, caul um
Bromus margirutus
Dactylis glomerata
Elwus cinereus
Oryzopsis hymenoides
Medicago sativa
Melilotus oficilutis
Sanguisorba mirur
Penstetnon strictus

'lrtemi s ia tr id e w aa vas ey anr
Chry s o t lwtnnus nlul e o s us
Anulanchier alnifulia
Suttbucus cacrulea
Purshia tridentata

*Rate lbs/ac (pLS)
1.5
1.5
1.0
1.5
1.5
1.5
0.5
1.5
0.5
0.1
0.25
1.0
1.0
1.0

14.35lbs/ac
*This the recommended broadcast ratio. rf the species are to be drill seeded, reduce thebroadcqst rate by l/3.
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E.I.R
EMERY INDUSTRHL RESOURCES, INC.

967 South 680 West - payson, Utah g4651
Phone:(80 1 y6S-2455 - Fax:(80 1 )465_2455

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
DTVISION OF OIL, GAS, aNn fvmfff.fC
355 West North Temple
3 Triad Center, Suite 350
salt Lake city, utah g4l g0_ 1203
Attention: D. Wayne Hedberg
Permit Supervisor
Minerals Regulatory program

March l,1999

Re: Your letter dated 
^r2-g-gg 

requesting Emery Industriar Resources, Inc., provide toD'O'G'M' addition information that is necessary to complete permitting of cherry HillPark Quarry having File #lW04g/}2t,Utah County, Utail..

Dear Mr.Hedberg:
As per your reques! Emery Industrial Resources, Inc., submits the followrng:An updated surface facilities and disturbe{ area rupoitt 

" 
entire project area which hasbeen modified and updated !-o* l rnap submitted to the Division on l-g-99. on l-g-99in a meeting with Mr. Lynn Kunzler ii'** determined that even with that reclamationthat was performed in Fall of 1998, the total acreage of disturbed area still exceeded 5acres so therefore Emery Industrial Resources,Inc. submits the following informationrequested as per aLarge Mining Operation.

105.1 Topographi" uaffi, pre-act disturbance:

RESPONSE: See map submitted and attached hereto.

105 2 Surf'ace facilities map:

RESPONSE: See map submiffed and attached hereto-

105 3 Drarvings or Cross Sections (slopes,roads,pads,etc.):

RESPONSE: See Typicar pit cross Section drarving attached hereto.

3' | 5 clearlf identify the location of any drainages disturbod during mining andany reclamation plans for those drainages.-

RESPONSE: There are no significant drainages within any ofthose areas

EXHIBIT

o



in which mining has occuned or in any of those areas in rvhich mining willoccur in the future.

3' 16 The application fails to identifu on the topographic map suppried, theactual location of the project in relationsriipioirr. a-i.t"rbance. The planalso does not contain a final reclaimed ru.fu." rona* map shorvingproprosed/projected surface erevarions upon final;;iamation in reration tosunounding topography.

RESPONSE: See map submitted and attached hereto_

3'17 Please provide a reclamation treatments map which identifies disturbedareas rvhich will be reclaimed, reclamation ir""tr.ot , and disturbed areaswhich will not be.reclaimed by means.o.f coro, cod-i-ig or cross hatching.This map courd also identify areas rvhich are incrudJ in a variancerequest(s). Please p.rovide a separate map of the variance areas if onecombined drawing is too ctuttered.

RESPONSE: Please note that the rvhole site disturbed rvitt be treated inthe same manner. RE: Same mining procedures and same recramationprocedures- Arso see map submitted and attached rr"rto.

106.2 Type of operations to be conducted:

RESPONSE: A series of 2 r/2,'hores are drilled on 9, centers rvhich areeachT',to l0' iT,d"p3.- the depth of each hore depends on the thickness oflimestone locally. This drill htle pattern will cover a blasting area of 300,by 300'. The brasting agent used ii Ammonium Nitrare and Dynamite witheach hole being loaded with one stick. The w"uia"ipment used in theoperation and their tasks are as follows:

Equinment Tasks performed
Track Dozer C_Frng t"pr",l _d rippingWheel Loader
Airrrack andcompressor g:fii;ffi;::j:Hr"".t;i:fi;''
Track Back hoe with Breaker Breaking limestone
Rock Crusher Crushes l-imestone
Screening plant
Lube Truck 

u Screen limestone to size

xFuel Truct Llbrication of equipment

*Nore: Earth Berms are constructed *11T":1rffi"ft, to contain anyspillage that may occur if anv.

-2-



106 I Narure of materiars mined, waste and estimated tonnages:

RESPONSE: The materiar that is mined and processed is fresh waterli'restone from the Flagstaffformation. rt i, iir*rtone deposit is partiattyCor c'red rvith a thin rayer of topsoir. 
. 
This thin rayer of topsoir is scrapeda'..J pushed into a pileand later used in the recramation of the localarea.The approximate annual tonnage of limestone mined is based on what ever'conrracts 

may be in prace on any grven v"ur, lroiu.ver the average annuallonnage requirements for limestone to date is about 25,000 tons. [n therlining and processing of the 25,000 4n, p.oau..o annually an additionar

,l"rt$::^ 
(approximate) is also proau."i*;il;. a by-piodu., o, *uu.

of this' all by-product material will be sold, and all waste product (usuallycla-r' and dirt) are stock piled and used rater as rrrito srope high wars run_ninr along the sides *d- fur., of the quarry.

106.-i Existing soil types, location, amount:

RESPONSE: on November 14, 1994 ailsoil data that was required wassubmitted on this date, however may it be noted that ail topsol datathat

,]]i:::1T'ffi*frJllected 
rrom expansion areas and was;"i ri"r";;y

106.6 plan for protecting & redepositrng soils:

RESPONSE: Any and alr existing topsoil is scraped and pushed intostockpiles and rater spread over the rocal area ro.'r""aing purposes. Noco'er is praced on existing soil stockpiles due to the short periods of timebctueen sb;!n]t1nq 
Td.Jpruaing *t i.t is usua,y auout a two yearpcriod *'hich period of time is noia sufticient p.i; of time for any' substantial erosion to occur.

"06.7 
Exisring vegetation - species and amount:

RESPONSE: A conflict exists between the percentage of vegetation coverlound ro exist 
In fe.nr.emises by the Divisio"."d t# percentage foundb-r rhe applicant. This issue wiriue,oor*a in tr,ilp.r"g of 1999 by a re_sun ef ing of the area with regards to the vegetation-Jover present.

106 I Dcprh to ground water, extent of overburden, georogy. Has any of yourdrilling activities 
iyer.qnted any ground *ut"i..roirl"., to date? To whatdcprh have you drilled tnl minaUfe ore reserves?

R[spoNSE: we are not aware of any seeps or springs in this area _ we

-3-



have driiled the top r 5' and have not encountered any water rvhatsoever.

106.9 Location & size of ore, waste, tailings, ponds:

RESPONSE: on a typicar ),ear a stockpire of waste amounting to aprox-imately r,000 to 4,000 tons of materiar is stored in close proximity toactive mining operations. At the end of the y"ur rhi. ,ateriar wiil either bemoved to another primary *'aste stockpile to u. *J u, u tu,., date forreclamation, or it may be cunentry used at that time for fiil depending oncircumstances existing at that time, however inegardless of when arr *,astematerial is used it will all be used in trt. r""t*uffirocess as fill (alsosee 106.4).

107.3 Erosion control & sediment control:

RESpoNSE: T\re 
1re 

ng sropes greater than 3 to l for any significant

ifff* 
we are leaving site in rough condition to herp *nirot-unv rinoff

107.4 Deleterious material safety stored or removed:

RESPONSE: contractors bring in their own fuel in a portabre tank asneeded and no permanent or fuil time fuer ,i"-r* *tem exists on thepremise- Earth Berms are constructed around uiv ir"r hnks to containany spillage that may occur if any.

107.5 Suitable soils removed & stored:

RESPONSE: All available soil is being stored and used for future recla-mation.

107.6 Concurrent reclamation:

RESPONSE: See map subrnitted and attached hereto_

109.1 Impacts to surface & ground uater sysrems:

RESP'NSE: we are not impacting water quarity. Beaver creek is theclosest waterlo^urce in this ur.u, una uny riniffiai wrt take prace wirlbe at least 400 ft. away.

-4-



109.4 Slope stability, erosion control, air quality, safbfy:

RESPONSE: Ail high wails rviil be back fiiled and sroped, and any and alrwaste piles will be used as fitt material.

I l0.l Concurrent & post mining land use:

RESP'NSE: post mining uses are ca*re grazing and rv'drife.

110.2 Roads, high walls, slopes, drainages, pits, etc., reclaimed:

RESPONSE: private rand owner requires that arr roads stay in prace forproperty access'- It is anticipated that lorv areas and depresii""i,.v 
".irtin several areas but doubts thut 

"ny 
of these areas will impound rvater forany substantiar periods of time and expects uny *"ur", accumulation due tosnow pack run offor summer rains to natural aruin uoa /or evaporate in ashort period of time- we are using all rvaste materials to fill high rvalls. .

I10.3 Description of facilities to be left (post mining use):

REPONSE: The folowing pre-exisiting facirities are required by theprivate land o-wnerto be left in place uR-., port _iJr.g,rr" ,l. All roads that access the propeny.
2' Thatcertain metal building inat sets along the North side of the mainaccess road on the premises.
3' That certain loading ramp and chute facilities located on the premisesalong the South side of the main access road.

I 10.5 Revegetation planting program.

RESPONSE: The revegetation pran for this project has arreadv beenoutlined and a recommended seed mix rvill be useO-

I I 1.8 All roads & pads reclaimed.

RESPONSE: Ail waste pires and pads wiil be recraimed however ailroads that access the premises wiri be reft in pru.. 
"ithe 

request of theprivate land owner.
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I I 1.9 Dams & impoundments left self draining & stable:

RESPONSE. This issue has arready been previousry addressed (see r r0.2)

I I l.l I Structures & equipment buried or removed:

RESPONSE: Ail trash and debris wiil be haured offand/or buried on the.premises.

| | | . 12 Topsoil redistribution:

RESP'NSE: This issue has arready been addressed (see 107.5).

R647-4-l 12 - Variances.

RESPONSE: The follorving variances are hereby requested:l' Access roads and pre-existing structures left in place at request ofprivate land owner.
Top soiling and revegetation standards for pre-existing areas.A variance to reave a.rvater impoundment area just South of theNoltherl.v boundary limits of the minin! areas to faciritate snow packmelt and summer rains.

2.

3.

R647-4-113 - Suretv.

RESPONSE: In r99g Ernery Industriar Resources, Inc., recraimed fiveacres on the South end of cherry Hill park Limes,o* cjuu..y whichreclamation costs rvere as follorvs:

Total reclamation costs for five acres was $5,000.00 rvhich is equivalentto $1000.00 per acre. Of this $5,000.00, $3,300.00 was spent on equipment, $1,200.00 on labor, anA $SilO.OO for seed.

using the figure of $r000.00 per acre for recramation costs, and itappearing that approximatery I0 additional acres have been affected at
1!e cherry Hill park Limestone quur.y it appears that a minimum of$10,000.00 wourd be needed to recraim trris site. rrr"r"ro, gmery Industrial Resources, Inc. rvourd be rviiling to post a bond in the form of eithera letter of credit from a reputabre lending institution or a certificate ofdeposit in this amounr-

RESPONSE: we wourd appreciate it if ail of the materiarcontained inthis report was treated as confidential-

647-1-tt5 -
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I hope this gives you the information that you requested of which is necessary to

l,:*:ilil:ffi; 
uinine Permit tf vou have anv rurtr,.i lu"stions or if r can assist you

Sincerely,

Dan L. Powell
Operations Manager
Emery Industrial Resources, Inc.

-7-
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I Stat- of Utah
DEPARTMENT OF NATURAL RESOURCES
DTVISION OF OtL, GAS AND MINING
1594 W€st North Terlp|e, Suite t2tO
FO Box 14580'l

Salt Lrke Gty. Utah 84114-5801
801-53&5340

€01-359€9O (Fax)

801-s38-7223 OOD)

Michael O. leavitt
Governor

Kathleen Clarke
Erectrtive Director

lowell P. Braxton
Division Director

Re:

March 19,2002

Dan Powell
Emery Lrdustrial Resources
P.O. Box 489
Price, Utah 84501

DearMr. Powell:

Thank you for meeting with Mary Ann Wright, Lynn Kunzler and me on March 12,
2002' to discuss the status of your large mining operation. The meeting was held at the Division
9F"o'beginning at l:30 p.m. and ended at 3:00 p.m. The purpose of this meeting was to
discuss what was needed to complete the permitting of the chrtt'Hill park Mine. The basis of
our discussion concemed your responses to the Division's September 30, 1999 deficiency
review.

Each outstanding item of the review was discussed, with the Division providing
additional detail as to what was needed to compete each section. You provided the Division with
3 maps (labeled plates l-3), and a section of language from your lease with E.L. Stokes
(landowner) which documents certain pre-existing sfiuctures. One major issue that was raised
dealt with the final reclamation of the site, and the requested variance io leave certain stnrctures
forthepost mining land use. You agreed to contact the landowner and ask him to provide us
with a letter stating his desire to have these structures remain rureclaimed for his intended post
mining use. The landowner would assume full responsibility for their continued use upon
termination of your mining activities at this site.

We also discussed scheduling a joint inspection of the site when weather conditions
allow, to evaluate your past ieclamation efforts, the revegetation success on the topsoil (plant
growth medium) stockpiles and weed control issues.

ln conclusion of the meeting, you agreed to provide a response to the outstanding
deficiencies by March 22,2002. Two of the issues involve receiving information from outside
personnel (the landowner, and obtaining a copy of the Air Quatity Approval Order from the
constnrction company). We agreed that if these two items were not avaitaUte byMarch 22d,that
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Dan Powell
M/049/021
March 19,2002

it would be acceptable to provide documentation that these items have been requested, with a
commitment to submit them as soon as you received them.

The Division agreed to talk with Utah County about coordinating the final reclamation
bonding alrangements for the site. Please don't hesitate to call if you have additional questions,
or you believe that we have misrepresented the content of our meeting. I can be reachCd at (g0i)
538-5286, or call Lynn Kunder at (801) 538-53 10. Thank you for your cooperation in
resolving the remaining permit deficiencies.

Sincerely,

Minerals Regulatory Progranr

Buck Rose, Utah County
Mary Ann Wright DOGM

O:\M049 - Utah\M049021\final\3-12-02 meetine.doc

jb
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It'lrchael O. leavitt
Governor

l(athleen Clarke
Executive Director

bwell P. Braxton
Dn,ision Director

State Jf Utah
DEPARTMENT OF NATUR.AL RESOURCES
DIVISION OF OIL, GAS AND MINING
1594 West North Temple, Suite 1210

PO 8ox 145801

satt Lake city, urah 84 1 14-5801

801 -538-s340

801 -359-3940 (Fax)

801 -538-7223 CrDD)

Mav 14.2002

CERTIFIED RETURN RECEIPT
7099 3400 0016 8896 3847

Dan Powell
Emery Industrial Resources
P.O. Box 489

Price. Utah 84501

Re: Notice of Non-Compliance and Division Directive to S nd Minine Activit
Emery Industlial Resources, C Hill Park Mine, Ml049l02l Utah Countr'. Utah

Dear Mr. Powell:

This letter is sent to formally notify you that your Cherry Hill park Mine (M/O49/021), is
not in compliance with sections of the Utah Mined Land Reclamation Act 40-8-l et seq (Act)
and the Minerals Reclamation Program Rules, sections R647-l through R647-5.

On July 20. 1992, the Division accepted a Notice of Intention to Commence Small
Mining Operations for the Cheny Hill mine site. The Division's acceptance letter stated that you
rvould need to file a Notice of Intention to Commence Large Mining Operations and receive
Division Approval prior to expanding beyond five acres of surface disturbance.

On November l4' 1994, the Division received a Notice of Intention to Commence Large
Mining Operations from Emery Industrial Resources. Several technical reviews have been
performed since the initial filing and you have provided subsequent information to address the
regulatory requirements- Unfortunately, the application remains technically deficient. Our
September 30, 1999. review document outlined the remaining deficiencies. The large mine
permit application cannot be approved until these requirements are adequately addressed.

on Marcli 12'2002, you met with the Associate Director of Mining and Di'ision staff
under a Division Directive to discuss the status of this operation and the remai'ing technical
deficiencies. You agreed to provide the required information no later than March 22.2002. We
have received no information or request for an extension to date.

EKHIBIT

I
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Dan Powell
M/049t021
May 14,2002

Location of Non-Compliance

The cherry Hill Park Mine is located in the East % of theNorthwest % of theNorthwest
% of section 36, Township l l South, Range g East, SLBM, utah county, Utah.

l.

2.

a
J.

Findinq of Non-Compliance

The Division used l GPS surveying instrument to measure the disturbance associatedwith the Cherry Hill project area. ih" ru-"y indicated that this operation has affected
approximately 20'6 acres- The cheny Hill Park Mine has exceeded five acres of surfacedisturbance' before receiving Division approval of a large mining permit application, asrequired by Title 40-8-13 of the Mined Land Reclamation Act and Minerals Rule R647-3-l 13.

Emery Industrial Resources, has not posted a fonn and amount of reclarnation surety
acceptable to the Division as required under section 40-8-14 of the Act and Rule R647-4-
I 13, before expanding operations beyond the five acre threshold for a small mine.

Emery Industrial Resources exceeded fir'e acres of surface disturbance after being
formally advised that it is a violation of the Act and Rules to do so without receivingprior Division approval of a large mining permit. The operator may have intentionally
evaded the Mined Land Reclamation Act and Minerals Rules in a willful and knowing
manner' The operator's actions may be subject to the penalty provisions of section 40-g-
9 of the Act.

4' Emery Industrial Resources has failed to provide sufficient technical inforrnation to
satisfy the regulatory requirements to allow the Division to grant approval of the large
mine permit application in a tirnely rnanner.

Mitigation Req uirements

l ' Emery Industrial Resources nrust subntit an acceptable reclamation suretyto theDivision in the amount of $43,500.00 within thirty (30) days of your receipt of this
Notice of Non-Compliance. This surety amount is based upon information provided inyour large mine permit application and the current disturbance. A draft reclamation cost
estimate is attached. This reclamation surety amount may eventually be increased or
decreased to reflect third party reclamation costs when your large mine permit application
is finalized and approved. Please contact Joelle Burns at (801) srt-szgl to obtain copies
of the appropriate bonding forms.
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Dan Powell
M/049/021
May 14,2O02

2' Emery Industrial Resources is hereby directed to immediately suspend all niningoperations and removol of materialrro. the cherry Hill park Mine until the reclamationsurety is received and formalry accepted in writing by the Division.

3' within ten (10) days of your receipt of this Notice, Emery Industrial Resources mustprovide a written response which uddr"rr"" tt 
" 

rlmuir,ing technical deficiencies asoutlined in the Division's September 22, rgggreview retter.

l ' Emery Industrial Resources' failure to comply with these mitigatio' requirements u.ithi'the time frames specified in this Notice witiresult in the issuance of a formal Notice ofAgency Action. The Notice 
"f lg^"TI A"ti.;;;; require the operaror to appear ar aforrnal hearing before the Board oloiL G*;;-#ining. Followi'g public notice a'dHearing' the Board will issue an abateme* 

".."r"pliance order *ni.f ,rruv require:suspension or terminatio'of all m-ining op"*ti*r,immediate ,..ru,rruiion of ail mining-related disturba'ces, and/or other lawfi]t."qrri."*.nts as authorized under the Act.

If you wish to appeal this Noticeand Directive, you may contact the Division to scliedulean infomral hearing befoie the Division Director. ptease contact vickie southwick, ExecutiveSecretarl" at (80 I ) 538-5304, *ittrin-io days of your .;;6; of this notice, if you choose toarrange an informal hearing' If you have any questions relarding this Notice you may contactme at (80r ) 538-5306, Wav'e i"ahrg at labr) 538_5286:o, rynn Kunzler (g0r) 53g_53 r 0.

Sincerely,

n f .-/ ir
M.ft)aiu*oY
Mary Ann Wright,
Associate Director, MiningFjb

Attachrnenrs: draftreclamationcostestimate
permit chronology

:: Buck Rose, Utah County
O:\M049-Urah \M04902 t _Cl,.rryHi'\non_"ompliance\4_29_2002 

noncomp.doc



July 8, 1992
July 20, 1992
July 22,1993
Iuly 7, 1994

July 27, 1994

August 24.1994
October 7. 1994

October 14,1994
November 14,1994
January 3 l, 1995
June 2, 1995
February 23,1996
October 27 - 1997

Decenrber 4,1997

January 12. 1998

February 5. 1998
February 27.1998

December 9. 1998

January 29.1999

March 3. 1999

S uo p Ie mental I n fo r mati o n - N otice .o f No n_C o mp I i o rt c e

Emery Industrial Resources
Cherry Hill park Mine

Mt049t02l

Permit Chronology
(Updated 5-t4-2w2)

Received SMO for Project from operator.
Division accepted SMO for project - no variances.
Site inspected, area estimated to be juS less than 5 acres.
I-etter from Division to Dan Powell - asked about starus of LMO application for
this project - Questioned intention of plans to go to a large mining operation.
Site inspection found disturbed area greater than 5 

"...riop.r"tor had estirnated
7-acres, and has posted a reclamation surety with utah county for 9 acres of
disturbance.
Letter to operator requiring submittal of LMO within 45 da1,s.
Operator provided copy of bonding documents that have been filed with Utah
county (9 acres bonded ar $r,600 per acre, total bond is s14,400.00). operator
also.requested an additional 30 days to submit LMO.
Division granted 30-day extension.
Division received original LMO from the operator.
Annual report submitted - identified approximately g acres of disturbance.
Division sends deficiency review comments of I-Mo to Er'ery Industrial.
Annual report submitted - identified approximately l2u"r", of dirturbance.
Fn"l sent to Emery Industrial requested operator to respond rvithin 45 days of the
June 2, 1995 review, wtrich is now over two years old.
operator requested an additionar 90 days to complete response to tlre Division,s
deficiency review, stating that he would 

'eed 
ouiside help to complete land

surveys, soil surveys, etc.
operator's request for an additional 90 days is denied, operaror given until
February 27,1998 to submit formal response to the Division.s rlview. A
timetable was to be submitted which outlined when information that was not
available would be submitted.
Annual report submitted - approximately l3 acres disturbed.
Received fax from operator (re: response for completion of perrnitting), which
stated that he would reclaim a portion of the site, and a certified copy and an
updated map would follorv.
Division sent letter to Emery Industrial requesting a formal subrnission of all
permitting materials cotlected to date- The Division never received the certified
copy or map. Letter stated that if sufficient acreage had not been reclaimed to
reduce the disturbed area to less than five acres, tlien a cornplete LMO must be
filed with the Division by January 3 |, 1999.
Annual report subnritted - approximately 5 acres reclaimed (this woutd leave g
acres based on 1998 annual report).
Operator submits revised LMO.
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Dan Powell
Mt049t02l
May 14,2002

september 22' 1999 site inspected - GPS survey of the disturbed area shows 20.6 acres disturbed (19.7
acres which will require reclamation and 0.9 acres that will remain). The 5 acresreported as being reclaimed was 4.3 acres (as determined with the GpS) and thatreclamation had not been compreted (topsoir had not been repraced and no
evidence that the area had been seeded).

september 30, 1999 Division completes second deficiency review of LMo (3/3lggsubmittal).
February 22'2000 Annual report submitted - identifiedinty 8 acres of disturbance plus 5 acres that

had been reclaimed.
January 23,2001

January 29-2001
May 7, 2001

June 29, 2001

July 30, 2001

August 16. 2001

Septernber 13. 200 |

September ?,2001

January 22,2002

January 31.2002

February | 1.2002
February 19.2002

February 27.2002

March 12.2002

Sent cRR letter stating we have not received a response to our gl3}lggreview
comments to date. Another copy of comments sent dletter. ptease respond rv/in
30 days from receipt of ttris letter. operator received letter on January zg,2ool.
Annual report subrnitted - identified g acres of disturba'ce.
operator clai'red letter DOGM sent l/23/200r was sert to the wrong address(went to Stephen Powell instead of Dan porvell). Hand delivered a copy of thelefter to Dan Powelr today and gave him untir trre end of June,200l to respond.
Lefter received fronr the operator requesting a meeting to discuss tlre rer ie*. and atimeframe to make a submission.
Meeting lreld to discuss DOGM gl30/gg revierv letter. operator granted anotper
45 days to submit irrformation @gll4/200t.
Sent letter documenting rneeting hetd on 7.:30r200r and commit'rents made byoperator. Operator agreed to have response to DOGM w/in 45 da1,s from ,,.,."iing
date or by 9/17/2001. At the meeting it rvas discussed that it is likely that tlre
operation rvill be transferred to utah Rock. Inc. once the pennit is finalized.
Sent letter stating site inspected9161200l showed signs of Musk rlristle
infestation. Requested operator control this noxious rveed now, u,hich will make
revegetatiorr easier upon final reclamation. DOGM rules do not require this. but
the Utah Noxious Weed Act does.

lP": call requesting another trvo week extensiorr to respond. Granted to
tun/2001.
Sent CRR Division Directive. It has been over I00 days since Division extended
date to l0/l/2001 to subrnit response to 9/30/99 review. Must contact Associate
Director w/in l0 days to schedure a meeting to discuss options to remed'
situation.
Phone call to Dan powell regarding llzzlzo)zcRR letter. He only occasionally
gets to Price to pick up mail. (He lives in utah county). The letter was faxed tohim today; therefore, operator received DoGM U22/6;cRR letter today!
Response due by 2/ll/02.
Phone call from operator - wants meeting scheduled for 2/25/02.
Phone call fronr operator - requested meiting to be rescheduled for earry March.
Operator and Division agree on March 12,2002.
Received 2001 a'nuar report. Noactivity since r99g. current ptans cafl for
possible mining duri'g spring/summer with follow up reclamation as needed.
Meeting with Mr. Poweil, Associate Director and nrinerars staffat DOGM. went
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Dan Powell
M1049/021
May 14.2002

April 3.2002

May 14,2002

over operator's proposed responses to outstanding technical deficiencies. Mr.
Powell agrees to provide format response to DOGM no later than March 22,2002.
Phone call to Dan Powetl requesting status of technical response. Mr. porvell
states difficult time acquiring all requested information. Taxes due, need couple
more weeks to provide the format submittal.
Notice of Non-compliance and Division Directive sent to operator ordering
suspension of operations, posting of rectamation bond and iubmittal of remaining
permit deficiencies.



Utah State Division of Oit. Gas &

Aciivity
Safety gates, signs, etc. (mfls & instailation) $ lNote

Regrading disturbed areas (1 ft depth)

Ripping pit tloors. stockpiles & compaded areas

1 sum

15.55 acre

19.75 acre

3000 cY

4900 cY
9800 cY

6 acre
13.75 acre
19.75lacre

10 acre

1 equip

200

502

234

0.5

0.5
0.5

150

300
zzJ

f,U

1 000

J6t)

(1)

(7)

reduction (1 800' X 1 0' @ 3: i ))

4622

1500

Topsoil reptac€ment - dozer
Growth medium replacement - dozer 2l

(1 3)

manure (5 ton/acre)
manure (10 ton/acre)

900
4125
4444

Broadcast seeding

General site cteanup & trash removar

qurpment mobilization

(00)

(00)

supervision
5 19301(1 s)

10% Contingency

Escalate for 5 years al 2.g2o/o per year

Subtotal 34376
3438

Subtotal 14

5641
4

road, building, loading ramp, facllities not ancluded in this estimate (O.gS acresl-1.5 acres of the slte wlll not receive topsoil
.4.2 acres has been regraded (not seeded)

-A depth of 6 Inches of grou/th medium to be placed over entire slte, because of lnsufficlentamounts of soil,'amended reJect fines wiil arso be used to comprete recramation.

to slte conditions tast unlt cosf
orsrurbed area whlch wilt recelvffi
total distuoed area for thls mlne =

19.75 acres
20-G acres

Rounded surety Smount iilear

(1)

(71

DOGM lump sum assumec

Means 2000 & Btue Book 3e/00: Cal D8N. U, mit zSEOIUEV. 50 ft push. 1 ft deprh

Means 2000 & Blue Book 3e/00. Cat D8N, U, multi shank r,ppers, speed 1,0 mph

Means 2000 & Blue Book 3O/OO: Cat D8N, U. mil 2550 lb/Cy. 100 ft push

Hi: i:::-: 
t^':.",_u::- 3e/00: c.ar 627F p_p. mil 2s50 rb/cy. 2.000 fr haur one-waygeneral estimate - manure $16/ton delivered, g14 ton/acre spreaCang

general eslimate - broadcast seedino

DOGM general eslimate - s{le cleanup & trash removal

DOGM general estimate - equipmenf mobilization

Means 2000. 01300-7OO-0180. pro,ect manager. minimum $,l.930/wk

tll
13)

grade +l- 4oA.

(00)

(00)

(15)
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Michael O. lpavitt

Governor

Robert L. Morgan
Executrve Director

lnwell P. Braxton
Division Director

Sta-: of Utah
DEPARTMEIVT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING
1594 West Norlh Temple, Surte 12tO
PO Box 145801

Salt Lake Crty, Utah 84 t 14-5801
(801) 538-5340 telephone
(8Ol) 359-3940 fax
(8Ol) s38-7223 TTY

www.nr.utah gov

RECEIVED

JAN i i 2003

DlV. OF Ctt- CIAS & MtNtNG

Svthu
i ft 1lt,:

Re:

.lanuary 9. 2003

HAND DELIVERED
via Utah County Sheriff s Office

Darr Piru'c!l
Emery lndustrial Resources
262 South 800 West
Paysorr. Utah 84651

Dear Mr. Porvell:

This letter is sent to fonnally rlotifi \ou that the Notice of Non-Compliance issued b1,the Division
on May 14'2002 for 1'our Cheny Hill Park lvline (M/049/O2l), hss not been cornpletely mitigated i1a
timely nlanner. Accordingly. the Division lrerebl' notifies Enrery Industrial ResoJrces 1:.EIR'') of its
intention to take the Agency Actiou set tbrrlr in tlris notice:

Location of Mine Site

The Cherry Hill Park Mine is located in the East t/z of the Northr.vest t/a of tl.rc Norths,est % of
Section 36, Township I I South. Ranse g East, sLBM, utah county, utah.

U niuiiiiieti Mitigarion i(eq uirements

Etnery lndustrial Resottrces lras thrled to provide an acceptable form of reclanration sur.et)/to the
Division in the anroutrt of $43.500 00 u itlrin thiny (30) clays of its receipt of the Mar, 14,2002
Notice of Non-Cottrpliance. L ncler section 40-8- l4 of tlre Utalr Mined Larrd Reclamatiorr Act arrcl
Rule R647-4- I 13, an opel'atol' rttust provide adequate reclarrration surety before expandilg
operatiorrs beyond tlre fir,e (5) acre rhreslrold for a snrall rnire.

'fhe Divisiotr lras allorvecl EIR actclitional tinre beyorrcl tlre tinreframe specified in our [Vla1, 14rr'
Non-Conrpliance Ntlticc. drre lt.r apprrrent difficulties you \\/crc' lravinc in securing the reclarrlrli6rr
stlrety. Overthe past scveral nl()nllls. rou have vertrallyaclviscd Divisiorr staff on scvcral
ttccasiotts, tlrat yotr rvtlttlcl lre dc'lir erirrg the required reclarnatisrr strletv to our office *,itlrrrr tlrc
next f'ew days. Tlre srtretv rcrlauls trutltandins to clale.

Iiltah!
lYhct nt.at aofracl

EXHIBF

6
-
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Darr Powell
M/049t021
Jarruary 9,2003

Mary Ann Wrighr
Associate Dlreptor. M irrirrq

t-/
ltr
.\ttachrncrrts: Supplementalinfbr.rrration
cc. Buck Rose, Utah County

Steve Alder, Aftorney General's Ofl.ice
( ) 'M049-t jtilh\M049021-Chcrryr rilr\Norr ('onrprrlrrcc\r l-l3-2oo2agcncyactisl.lec

Pronosed Agency Action

The Divisioir hereby provides notice to EIR of its decisio n to clettyapproval of the Notice ofIntention to Commence Large Mining operations (originally subinirea November 14. 1994), andall subsequent modifications and refiuements made to-the plan since that date. The Division alsonotifies EIR of its intention to withdraw acceptance of the Notice of lntention to commence SmallMining Operations, submitted July 8, 1992, indto seek an order from the Board of oil, Gas &Mining requiring the operator to conunence reclamation of existing mining-related disturbances
according to a schedule determined by tlre Division.

In accordance with the requirements of the utatt Mined Land Reclantatiort Act, Title a0-g-16(3):Approttal of a notice of intention may not be refused, withhetd, nor withdratrn by the Division until theoperator' who holds or has appliedfor such approval, has had an opportunity to request a hearing beforethe Board' present evidence, cross-ixamine, iid participatefutty in'ihe proc"edtngi. Based on the recordo.f the hearing, the board u'ill issue an order concernin[ the-refusal, u,ithholding, or withdrav,al of thenolice of intention. If no hearing is requested, the Diiision malt rsJfuss, withhitcl, or witltdraw approval
o.f o notice of intention.

Therefore, you are hereby advised of your right to appeal this Agencv Action and request a formalhearing on the matter. 
_I_n 

or{er to do so, you must file a written request to appeal within l0 days of yourreceipt of tlris notice. Your failure to file such a request may preclud" you fro,r, further participatiol,
appeal' or judicial rev!9-rt rvitlr regard to this action. If you io rrot appeal tlris proposed Agency Actiorr, theDivision's decision will become final and we will seek an order froin the g*;d ;roii Gas and Mi.ing, asdescribed above. Please contact Mary Potter, Administrative secretary, at (g0l ) 53g-5327,if you wish toexercise your right to appeal this decision before tlre Board of oil, Gas and Mining. She can provide your*ith appropriate guidance and assistance in preparing your formal Heari'g ,"qu"i

lf you choose to resolve this tnatter witltout a formal hearing, you rnay schedule an informal
confbrence with the Division Director. To do so, please contact Vicki Southr"i"k, E*".utive Secretary,, at(801 ) 538-5304' within l0 clays of your receipt ofthis noti.-. If you lrave anr. questions regarding thisnotice yorr Inay cotrtact me at (801) 538-5306. wayre Hedberg uiltot) s;t-sz'ae, or L1,nn Kunzler at(80r)538-s3t0.

Sincerely,% b



Supplementol Informotion - Proposed Agencv Action

Ernery Industrial Resources
Cherrv Hill Park Mine

Ml049t021

Backsround Inforn'rat ion

Summarv of Non-Compliance

On May 14,2002. the Division issued a non-compliance for the Cherry Hill Park Mine,
citing:

l. The site had expanded beyond the 5-acre limit of a srnall mining operation, to 20.6
acres. after the operator had been notified that he must first file a Notice of Intention
to conduct l-arge Mining Operations with the Division and have Division approval
before proceeding beyond 5 acres.

2. The operator had not posted an adequate form or amount of reclamation surety as

required by law; and
3. The operator had not provided the technical information required to approve aLarge

Mining Notice of Intention.

Summary of Mitigation Required

1. Emerv Industrial Resources was to submit an acceptable reclamation surety to the
Division in the anlount of $43,500.00 within 30 days.

2. Emery lndustrial Resources was to suspend all rnining operations and removal of
materials from the Cherry Hill Park Mine until the reclamation surety is received and

formally accepted by the Division.
3. Emerl'lndustrial Resources was to submit a u'ritten response to the outstanding

technical deficiencies within l0 davs.

Status of Mitigation !\rork

| . Enrerl' lr'rdustrial Resources hcts rtot submitted an acceptable reclamation surety to tlle
Division in the amoLurt of $43,500.00, as required. The operator has provided
rlurlrerous verbal promises to provide this suretl'. but has failed to follow through to
date.

2. Mining operations at the Cherry Hill Park N'Iine have been suspended by the operator.
This .satis./ie.s ntit igu| ion requirement #2.

3. The Division received a rvritten response to the outstanding deficiencies on .lune 6.

2002. This suti.s/ia.r ntitigulion requirentent ;,i



R'gTr'rRN OF SERVICE

9TATE OF WAH / cwury wAH ] s.s. SHERTFF'S OFFTCE

DOCKET NUMBER : CV- 03 - 0782

SERVED: POWELL, DAN DEFEIyDAN"

DATE RECEIVED: 7/73/2003 DATE SERVED: 7/74/2003

PROCESS: NOTICE

TYPE OF S.ERYTCE.. OTHER

LEFT AT COMPAITY oR .coRP. WITH: PowELL, DAN / 9ELF

SERVICE ADDRESS: 252 S 800 WEST
CITY: PAYSON STATE: w

I FURTHER CERTIFY THAT AT THE TIME OF SERVICE, ON COPY SERVED,
I ENDORSED THE DATE, STGNED MY NAME AND OFFICIAL TITLE THERETO.

SHERTFF'S FEES

TOTAL o.oo

,JAITES O. TRACY, SI{ERTF'F OF WAH COUNTY, STATE OF AIAH

I CERTIFY THAT THE FORGOING IS TRUE AND CORRECT
AND THAT THIS CERTIFICATE IS EXECIJTED ON

DAnE i/i4/2003 By \^rL- t- TaE
(DEPUTY SHERIFF) WHITNIE TATE
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Governor

Robert L. Morgan
Executive Direitnr
lowell P. Braxton
Division Director

l^l r

Pgt4FTryENr oF NATURAL-nnsouncn sDIVISION OF OIL, GAS AND MiI.Ttr{C'
1594 West North Temple, Suite 1210
PO 8ox 145801

Salt Lake City, Utah 84114-5801
(801 ) a38-5340 teteohone
(801) 35$3940 fax
(801) s38-7223 TTY
www.nr.utah.gov

February 20,2003

CERTIFIED RETURN RECEIPT
7099 3400 0016 8894 6086

Dan Powell
Emery Industrial Resources, Inc.
262 South 800 West
Payson, Utah 846451

Re:

Dear Mr. Powell:

On January 28- 2003 an Informal Conference was held after request by Dan powell,
Entery Industrial Resources, Inc.(EIRI), for the Cherry Hill park Mine (the mine), oil, Gas andMining file number W49/02L As a result of a review of all pertinent data and facts, including
those presented in the Informal Conference, the following shall constitute the Findings of Fact,
Conclusions of Law and Order in this matter:

Background

By telephone on January-16,2003, EIRI requested an Informal Conference in response
to the Division's January 9,2003 Proposed Agency Action, and the Division,s May 4,2002
Notice of Non-Compliance. The Division', p.opor"d action found that EIRI rvas operating an
unpermitted, unbonded large mining operations at the Cherry Hill park Mine dating to July, 1994

Iltah!
Whcn ia..t @tnaat

EXHIBITIH



The Informal Conference

on January 28' 2oo3 an Informal conference was conducted in Suite 1210, conferenceRoom A of the Departrnent of Natural Resources Building. Iowell Braxton served as conferenceofficer' A record of the conference w11 made by Kerry J. sorensen, Rp& and is available forpurchase from Thacker & Company, (g0l) 9g3_ilg0.

The Divisiol was represented !I ruru.y Ann wright, Associate Director of Mining,wayne Hedberg, Permit Supervisor, Minerals Regura;;program, and Lynn Kunzler sr.Reclamation specialist, Minerals Regulatory trolam. susan white and Steve Alder attended.EIRI was represented by Dan poweli

wayne Hedberg and Lynn Kunzler reviewed the permit chronology causing theMay 14' 2002 Division Notice ofNon-compliance, and culminating in the service of theJanuary 9'2003 Proposed Notice of Agency Action. This chronology is attached asAddendum A.

Mr' Powell stated he was not prepared to rebut the chronology, but opined that theDivision's assertion that certain of his permit applications contained l.outstanding 
technicaldi ffrculties" was unfounded

Mr' Powell indicated that the Division's responses to his permit submissions wereuntirnely' and suggested certain correspondence byihe Division had been sent to an incorrectaddress' while further asserting that this address was that of a competitor. (The Divisionmaintained the address had been provided by Mr. powell.)

Mr' Powell indicated that the single unresolved issue was posting of a bond and cited hisrecent attempts to acquire reclamation surety for the mine. A letter to th; Division dated Jan27,2003 signed by cindi-D' Parmley, cornerstone Insurance Agency, Inc.(attached hereto asaddendum B) was submitted * 
" "urr.nt 

attempt by EIRI to acquire reclamation surety for the

Mr' Powell suggested that the Division's acreage calculations for mining disturbance (the

llt:t"lrt *:#:?ff:,:Jtetv) 
mav not have adequatell'reflected disturbances by others prior to



t.

Findings of Fact and Conclusions

ucA 40-8 requires, prior to commencement of mining operations other than smallmining operations, the operator provide reclamation sirety in the form andamount contemplated at UCA 40_g.

Mining disturbances greater than 5 acres are large mining operations.

since 1994' Eru has conducted large mining operations at the mine without anapproved permit, and without the m;dated ieciamation surery.

A Notice of Agency Action is the appropriate mechanism for the MineralsRegulatory Program to use when initiating formal ana inrormal a-djudicativeproceedings.

lfJor:o"red 
Notice of Agency Action dared January 9,2003,was appropriatery

The request for the lnformal Conference was timely.

The position estabrishe d in 1994 by the Division and stated in the proposed
Noticeof AgencyAction assertinjan exceedance of disturbed area allowableunder the Sniall Mining regulations at the mine was 

'ot factually re'ersed at theinformal conference

EIRI has exceeded the allowabre disturbances under the Small MiningRegulations for the mine. The operator is required to fire true and correct mapsand other information rerated to mining related disturbances to facilitatecalculation of recramation surety. A Large Mining permit is required.

Disturbances under Large Mining operations regulations require a reclamationsurety.

The Division has carcurated a recramation bond of $43,500 for the mine ascontemplated at UCA 40_g_14 (2).

Mr' Powell's understanding of Division permitting and bonding requirements by
'irtue of the exposure 

lo *d correspondence withihe Division as evidenced inAddendum A makes him knowledglabre of the requirements of the MineralsRegulatory program.

on January 28,2003,Mr. powelr provided a letter signed by cindi parmrey,
cornerstone Insurance Agency indicating Emery nalstriat Resources, Inc. hadapplied for a surety bond for tire mine in the amtunt or$+l,soo.

2.

J.

4.

5.

6.

7.

8.

9.

10.

I l.
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Order

l.

Enclosures
cc: Mary Ann. wright

Wayne. Hedberg
Steve. Alder

P:\GRouPS\MINERALs\wP\Mo49-Utah\M04902t-cherryHiil\finar\Dan 
poweil Informar confererrcewpd.wpd

Due to lack of the mandated reclamation surety, EIRI shall immediately cease allmining operations at the cherry Hill park MinL until ;*;" approval tocommence mining operations has been received from the Division.

The Division shau inspect, document, and report the condition of mining rerateddisturbances at the chlrry Hill p;r[M;., and file the report with the Associate

31fi:j::::'tvrining 
within ro 

""rrna", 
davs (weatr,r, prnlritting) of the issuance

If within 30 days of issuance of this order EIRI has not provided to the Divisionan acceptable form and amount of surety to address current mining rerateddisturbances at the cherry Hilr park M;e, the Division wilr initiate an agencyaction before the Board of oil, Gas and Mining asking for immediate reclamati'nof EIRI's mining related airt"ru""r*,La ro. payment of civil penalties ascontemplated at UCA 40_g_9.

Remarks

within 30 days of your receipt of,rlt-: order, you or your agenr may make a wrinen appealof this order to the Boardtroil, c""--a Mining.- b;;;;p""1should be addressed to theSecretary' Board of oir, Gas and Mr"i"g 
" 

the address shown above.

Sincerely,

-L*'-/ RMA
L,owell P. Braxton t'

Conference Officer

a
J.



July 8, 1992

July 20,1992

Iuly 22,1993

Iuly 7, 1994

Iuly 27, 1994

Iuly 27, 1994

August 24,1994

October 7, 1994

October 14.1994

November 14,1994

January 3 l. 1995

June 2, 1995

February 23, 1996

October 27, 199'l

Decerrrber 4. 199;

Emery Industrial Resources

Cherry Hill park Mine
Mt049t02r

Permit Chronology
(Updated Januarl, 2flt3)

DOGM received Small Mining Operations Notice for Cherry Hill project from
operator.

Division accepted SMo for cherry Hilr project - no variances.

Site inspected, area estimated to be just less than 5 acres.

Lener from Division to Dan Powell - asked about status of LMo application for
this project - Questioned his intention of plans to go to a large mining operation.

Site inspection found disturbed area greater than 5 acres. operator had estimated
7.acres, and has posted a reclamarion surety with Utah county for 9 acres of
disturbance.
Site disturbance map received by the Division from operator.

Letter to operator requiring subnrittal of LMO withirr 45 da1,s.

operator provided copy of bondin-s documents to DoGM that have been filedwith Utah County (9 acres bonded ar $1,60o per acre, totar bond is s14.400.00
- Loc made out to utah co. Board of commissioners). operaror also
requested an additional 30 days ro submit LMO.

Division granted 3 0-clay extension.

Division received original LMO frorn the operator.

Annual repoft submitted - identified approximatery g acres of disturbance.

Division sends deficiency revierr,, cornrnents of LMO to Enrery Industrial_

Annual report sub'rifted - identified approximately l2acres of disturbance.

Letter sent to Emery Industrial requested operator to respond within 45 days of the
Jurre 2. 1995 review. which is nou. over two years old.

Op-crator requested an aclciitional 90 da1,5 to complete response to the Dir.ision's
deficiency review, statirrg tlrat he rrt'rutd need ouiside help to complete tand
survevs, soil surveys, etc.

operator's request for an additional 90 days is denied, operator given trntilFebruary 27' 1998 to sttbmit forrnal .opon." to the Division's revie*,. A timetablewas to be submitted which otrtlirred rvhen information that was not availabte would
De suDmtttecl.

January 12,1998



February 5, I998

February 27.1998

December 9, 1998

January 29, 1999

March 3,1999

Septenrber 22,1999

Septernber 30.1999

Febrtrar-v 22.2000

Januarv 23.2001

January 29,2001

May 7,2001

June 29, 200 |

July 9, 200 |

July -i0.2001

August 16. 200 |

Annual report submitted _ approximatety l3 acres disturbed.

Received fax frorn operator (re: response for compretion of permitting), whictrstated that lre wourd recraim a portion of the site, and a certified copy and anupdated rnap would follow.

Division sent letter to Emery Industriar requesting a formar submission of ailpermitting materials collected to date. The Division never received the certifiedcopy or map' Letter stated that if sufficient acreage had not been recraimed toreduce the disturbed area to tess than five acres, tf,en a comptete LMo must befiled with the Division by January 31, lggg.

Annual report submitted - approximately 5 acres reclaimed (this wourd leave gacres based on | 998 annual report).

Operator submits revised LMO.

Site inspected - cPS survey of the disrurbed area slrows 20.6 acres disturbed ( 19.7acres-r'hich u'ill reqtrire reclanration, and 0.9 acres that rvill renrain u,lr""t"inl!J;.The 5 acres reported as being reclaimed rvas 4.3 acres (as determined rvith tlreGPS) and reclamatio. rrad not been compreted (topsoir had not been repraced andno evidence that the area had been seeded).

Di'ision conrpletes second deficiency review of LMo (3/3/gg sub'rittar).

Atrtrual report subnritted - identified onlr, 8 acres of disturbance plus 5 acres tSathad beerr reclairnecl.

Sent CRR f etter stating rve have not received a resporlse to our 9/30/99 revie*,colnrnel]ts to date. Another copy of comnrents sent uy'letter-. please respond rv/iu30 days from receipt of tlris letter. operator received letter on January 29, 200 l .

Annual report subrnitted - identified g acres of disturba.ce.

operator calne i'to office, claimed letter DOGM sent l/23/2001 was sent to thewrong address (went to Steplren Powell instead of Dan powellj. Hand delivered acopy of the letter to Dan pou'ell today and gave him until the end of June, 2001 torespond.

Letter received fiorn the operator requesting a rneeting to cliscuss the revie*. ancl atinrefranre to nrake a subnrissiorr.

Lener to operator estabrisrr July 30, 200r date for nreeting at the Di'ision.

ivfeeting held at Divisiorr ro discuss DOGM g/30/gg revierv lerter. operatorgranted another 45 days ro subnrit information @g/14/2001.

Sent fetter docur'enri'g rneering lreld on 7130/2001and comnritnrents made byoperator- operator agreed to have response to DocM w/i,45 days from meeting

Permit Chrorrology

2-
M/049/02r



September 6, 2001

September I 3,2001

September 17,2001

January 22,2002

January 31.2002

February | 1.2002

February 19.2002

February 27.2002

Ir4arch 12.2002

Ivlarclr 19,2002

April 3. 2002

\4ay 14.2002

Jtrne | 1.2002

.lute 26- 2002

date, or by 911712001. At the meeting it was discussed that it is likely rhat the
operation will be transferred to utah Rock, tnc. once the perrnit is finalized.

Site inspection performed. noted Musk rhistre weed probrem

Sent letter stating site inspecte d g/6Do0l showed signs of Musk Thistte infestation.
Requested operator control this noxious weed now, *ni"n will rnake revegetation
easier upon final reclamation. DOGM rules do not require this, but the utah
Noxious Weed Act does.

f!gn" call requesting another two week extension to respond. Granted to
t0/t/200t.

Sent CRR Division Directive. [t has been over 100 days since Division extended
date to l0/l/2001to submit response to 9/30199 review. Must contact Associate
Director w/in l0 days to schedule a meeting to discuss options to remedy situatio..

Plrone call to Dan Porvell regarding l/22/2002 cRR letter. He only occasionally
gets to Price to pick up nrail (he lives in Utah County). The letter rvas taxed to Lim
today; therefore. operator received DOGM ll2zl02 cRR letter today! Response
due b1,211l/02.

Plrone caf l frorn operator - wa'ts meeting scheduled for 2125/02.

Phone call frotn operator - requested meeting to be rescheduled for earlv March.
Operator and Division agree on March 12,2002.

Received 200 I anrrual report. States no activity since I998. Current plans call for
possible rnirrilrg during spring/sunrrner with follou, up reclarnation as needed.

Meeting witlr Mr. Pos'ell. Associate Directorand nrirrerals staff at DOGM. Went
over operator's proposed responses to outstanding technical deficiencies. Mr.
Porvell agrees to provide formar response to DOGM no later than March 22,2002.

Letter sel)t to operator outlirrirtg agreemerrts reaclred dLrring Marclr l2'l' meetiug.

Phone call to Dan Po*,ell requestin_9 status of technical response. Mr. powell
states difficult time acquiring all requested information. Taxes clue, needs couole
nrore s,eeks to provide tlre forrnal submittal.

Notice of Nott-cottrpliartce arrcl Divisiorr Directive faxed arrd certified mail to
op€rator ordering susperrsio. of operations, postirrg of reclanratio' bond a'd
submittal of remaittittg pernrit deficiencies. 30-day deadline established fronr
receipt of letter to post surety.

DocM .eceivecl respo'sc to or.rf 9-i0-t999 tech'ical revie* letter.

Site irrspected. site inactive at tirne of inspection. operator failed to shorv up for
schedtrled inspectiorr to discttss topsoiting concerns ancl reclarnation perforniecl.

Permit Chronology
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Jufy - Dec.2002

January 9,2003

Jarruary 14,2003

January I6.2003

( )' \4049-L,rah\M04902 
I _Cherr}.Hi 

I l\final\chronology.ctoc

Severar phone cails and personar contacts with the operator to discuss wrrere thereclamation suretv was. Operato, ..,oiita state that fr. i, *orti,rg on it and shouldhave it to us withln the next *;"k ;;;;;ays: or ronr" 
"uii. 

,i"r* i, rvourd bedelivered within the week. eu"*, 
"oniu"t-*as not officiary documented.

Sent proposed Auency Action refter to be derivered by utah county Sheriff soffice' for unfurirejnritigation-,.q;;.;"".,ts.pertaining 
to DoGM,s Notice ofNoncompriance - Requir"i $+g,soo-;A to be posred by June 2g,2002. Trteproposed agency action it.a 

9"Ly "ppiouur 
ortlre LMo r.Lii"" orrntent, withdrawacceptance of SMo submitted liuvjgzand seek 

"" 
o.a", tiil the Boardrequiring operator to commence recramation of existi'g mining rerateddisturbances on a scheduJe to be a"i.i*i""a by D.GM. If opJrator wishes toappeal this action formaily before ttr" boara,.or inforrnagy with the Division,sDirector, he must notify tlt. oiuirion ;;il" Io days. F;ii";"'; fite such a requestmav precrude ooerator^f10_1furtr1e1p".ri"ipution, upp"uir-o.lrii.i"r reviervs. [fthis is'not appeated. trre prop-osed Agency Action o,;it u""or" finar and theDivision wi'seek an Orderfro";;#;;r; as described above.

Utah county Srreriff served operator rvitrr the r-9-2003 retter. D'GM recei'eclnotification fi.orrr the sheriff on f ,Z_ZOO].'

Operator called tlre Di . .

D i re ct o r _ . 
" 

,' i",", i' :jfi j:r'?: 
: !,111, llfjll"j ;rT :"ffi T#T:" 

th e D i' i s i o n

Perrnit Chronology
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January 27,2003

State of Utah
Division of Oil, Gas and Mining
1594 West North Temple, Suite tZtO
Salt Lake City, UT g4l l4_5901

To Whom it May Concem:

Please note that Dan Powell of Emery Industrial Resources, Inc. in payso.. Utahts cun'ently applying and awaiting approval of the S43,500 surety bond required forClrerry Hill Park, (your file No.: lutAStOOZt,S.

we have submitted the application to several approved surety companies and willbe able to give him and answer regarding erigibility in a few days.

Should you have any questions, please give me a call.

o0, .ioLL

,, r, o ! Ti{*t"r7 
t"-

[rt"/* r*"u" 'RECEIvED"-v/ ,,ili,i.:.'::i--.

tlb vt

-

CORNERSTOTVB
INSURANCE AGENCY INc.

Ph. &Ot -377-8100 . | -BOO-522-0166 . Fx; BOt -377-t 476
53t Eosr ZZ0 Nodh . Orem Uroh gtogz

INSURANCE AGENCY, INC.

Cindi D. ParmlreV
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I
Mrchael O. Leavitt

Governor
Robert L. Morgan

Executive Director
l,owell P. Braxton
Division Director

Sta,' of Utah
DEPARTMENT OF NATURAL BESOI'RCES
DTVTSION OF OIL, GAS AI{D MIMNG
1594 Wesl North Tempte, su(e 1210
PO 8or 145801

Salr Lake City, Utah 84il4-S8ol
(8011 5118-5340 telephone
(801) 359-3940 lax
(801) s38-7223 TTY
www n -ulah gov

Re:

March 20.2003

CERTIFIED RETURN RECEIPT
7099 3400 0016 8896 2598

Dan Powell
Emery Industrial Resources, Inc.
262 South 800 West
Payson. Utah 84651

Dear Mr. Powell:

On Februan' 20.2003, a letter u,as sent to you outlin ing the Findings of Fact. Conclusions of Lag,
and Order. in response to a January 28, 2003, Inforrnal Conference that was held in response to our
Januar-v 9.2003' Proposed Agency Action for the Cherry Hill Park Mine. As a result of that conference,
an Order was issued that required. atnotlg other things, that Ernery Industrial Resources provide a $43,500
reclamation suret)'ro this office r'ithin 30 days, or by March 20,2003.

Orl Marclr l9' 2003. you called the Divisiorr seeking a time extension to post the reclamation
strretY for the CherT Hill Park Mine. The Division has coniidered your request and hereby grants a'
additional two (2) rveek extension until April 3, 2003 to provide the required surety. [f you are unable to
post the surety within this timeframe, the Division will proceed with the issuance of u Noti"" of Agency
Action for a formal hearirrg before the Board of Oil, Gas and Mining to resolve this matter.

If -rou have questions or concerns regarding this extension, please contact Mary Arrn
wright- or wayre Hedberg at (80t)538-5i06 and 53g-52g6. respectively.

Sincerely,

:l'*.-*ll-- / B
Lowell P. Braxton
Conference Officer

rb
[:rtclttsurcs
cc' Mary Ann. Wrighr

Wayne. Hedbcrg
Stcve. Alder

():\M(X9-Utah\1v1049002 I -Cherry11 i I l\tinalVt-i nrc_cxrcnsion.doc

Iltah!
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lJtrsmess L.ntlty search
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Name
EIV1ERY INDUSTRIAL RESOU RCES

INCORPORATED

Type

Corporation

Business Name: EMERY TNDUSTRIAL RESouRCES tNCoRpoRATED
Entity Number: I nA264-0142
Registration Date: 12122/1992 /State of Origin: UT

Address

967 S 680 W

PAYSON I.JT 846-5 I

Status

Status: Active
Status Description: Annual Report
This Status Date: 12/23/2002
Last Renerved: l/28D003
License Type: Corporation - Domestic _ profit
Delinq u ent Date: | 2i22/2003

(Note: lf your renerval is not received rvithin 60 davs of
delinquency date your filing lvill expire.)

Registered Agent

Registered Agent: DAN L POWELL
Address Line l:967 S 680 W
Address Line 2:
City:PAYSON
state:tJ'l-
Zip:84651

Additional Information

NAICS -T'itIC:

Stock Class I rtmount:
Stoch Class I Type:
Stock Class 2 Amount:
Stock Class 3 Amount:
Stock Class 4 Amount:

-54 ll-Architectural. Engineering. and Rel
0000 | 00000

C]0N4MON

0000000000

0000000000

0000000000

f' : .. -. j^., | ,),, , t.:1
:t.r - :,i,il. I

City
PAYSON TJT

Page I of2

EXHIBIT
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Business Entiqv Search Page I of I
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Name
EN4 ERY INDUSTRIAL RESOURCES

INCORPORATED

Principal Information

Position

Director

Director

President

Registered Agent

Secretary

Treasurer

\jice President

Name

PRESTON A PO\ATELL

DAN I-. POWELI.
DAN L. POWELL

DAN L POWELL

DAN L, POWELL

PRESTON A POWEI-I-

PRESTON.A POWELL

Type

Corpolation

City

P,{YSON IJl'

PAYSON UT 8465I

PAYSON UT 8.165I

PAYSON UT 8465I

PAYSON UT 846-5I

PAYSON I.-IT 8465I

PAYSON U]' 646.5I

PAYSON UT 846-5I

Address

967 S 680 W

967 S 680 W

967 S 680 W

967 S 680 W

s67 S 680 W

967 S 680 W

967 S 680 W

Additional Principals on file at Division of Corporations: N

Stote Onllne Serylcer Agency Lisl Search Utah.gov lgol

r-----r

I Cancel lI DoAnot

De_pa itryeOt Cl Calulelae tj qrn e I Djvj qrq r:_qf C o rpora tio n s H o n e I esllacli_U_!Utsir4c-' ligne I ulallgav-rgrng gl=use | =u_gi€gypr.ruq.rfsllayCopyright @ 2001 State of Utah - Ail rights reserved.
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